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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 8/23/07 
has been entered. 

Drawings 

The drawings were received on 7/10/06. These drawings are not acceptable 
because they contain new matter. See "Response to Amendment" below. 

Response to Amendment 

The amendment filed 8/23/07 is objected to under 35 U.S.C. 132(a) because it 
introduces new matter into the disclosure. 35 U.S.C. 132(a) states that no amendment 
shall introduce new matter into the disclosure of the invention. The added material 
which is not supported by the original disclosure is as follows: "The output(s) 92 of one 
or more sensors 91, e.g. tracheal vibration sensor or position sensor, is (are) coupled to 
a transmitter 94 . . . Thus it is possible to couple one or more sensor 91 to a conversion 
means 99 without a physical connection between them". The specification as originally 
filed contained a claim stating "wireless transmitting the tracheal vibration information 
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and information indicative of the orientation of the portion of the patient's body from the 
sensing means to a recording device containing a memory before the step of converting 
the data into digital data". However, the original specification did not state that either 
the tracheal vibration sensor or the position sensor may be coupled to the transmitter. 
Rather the recited portion of the original specification indicates that both the vibration 
sensor and the position sensor are coupled to the transmitter. 

The drawings filed 7/10/06 include figure 9 that shows "Sensor(s)" coupled to the 
transmitter. Again, the inclusion of only one sensor being coupled to the transmitter is 
considered new matter which is not supported by the original disclosure. 

Applicant is required to cancel the new matter in the reply to this Office Action. 

Claim Objections 

Claim 14 is objected to because of the following informalities: 
Claim 14 recites, "the means for approximately simultaneously coupling further 
comprises an adhesive material coupled to a portion of the housing." Claim 13, upon 
which claim 14 depends, recites, "the means for approximately simultaneously coupling 
further comprises means for coupling the housing to the portion of the patient's body". 
The language in claim 13 invokes 35 U.S.C. 112, 6 th paragraph (see the rejection 
below), wherein the corresponding structure described in the applicants' specification 
appears to be adhesive coupled to a portion of the housing. Therefore, claim 14 
appears to result in a housing having two sets of adhesive. In accordance with the 
applicants' specification, it appears that "the means for approximately simultaneously 
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coupling further comprises" should be replaced with "means for coupling the housing to 
the portion of the patient's body comprises". Failure to correct this problem could result 
in a rejection under 35 U.S.C. 112, 1 st paragraph for lack of written description. 
Appropriate correction is required. 

Claims 36, 62, and 63 are objected to because of the following informalities: 

On line 2 of claim 36, "further" should be deleted. 

On line 2 of claim 62, "further" should be deleted. 

On line 2 of claim 63, "further" should be deleted. Appropriate correction is 
required. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 71 and 72 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. Claim 71 recites, "the position 
sensor is coupled to an axial portion of the body of the patient". The human body, or 
portion thereof is non-statutory subject matter and cannot positively be claimed. 
Applicants might overcome this rejection by replacing "is coupled" to "is adapted to be 
coupled". 



Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 
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The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 62, 63, 66, and 70 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. Claim 62 recites, "wherein at least 
one of the first or second information transmission means further comprises means for 
electrical transmission of information". Claim 63 recites, "wherein at least one of the 
first or second information transmission means further comprises means for wireless 
transmission of information". The specification describes a means for electrical 
transmission of information in the form of a cable containing one or more wires bring the 
information from the housing 12 and thus from vibration sensor 14 and position sensor 
16 to the recording device (see p. 19 of the specification). The specification further 
describes that information can be wirelessly transmitted from the housing to the 
recording device. However, there is no description of an embodiment in which only one 
of the first and second transmitting means for transmitting information comprises means 
for electrical transmission information. Similarly, there is no description of an 
embodiment wherein the vibration sensor and the position sensor each further comprise 
separate information transmitting means for transmitting information, wherein at least 
one of both of such means for transmitting information comprise means for wireless 
transmission of information. 
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Claim 66 recites "means for converting tracheal information into digital data with 
a sampling rate of at least approximately 1900 hertz". The specification lacks written 
description of a sampling rate of at least approximately 1900 hertz as claimed. Page 18 
of the specification states, "the sampling rate must be at least 2 KHz", but no portion of 
the specification specifically recites "at least approximately 1900 hertz". 

Claim 70 recites, "sampling rate of at least approximately 2000 hertz". The 
specification lacks written support for at least approximately 2000 hertz, and only 
describes the sampling rate as at least 2kHz or 2000 Hz. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent . 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3, 12-14, 21, 30, 32, 36, 55, 56, 59-62, 64, 65, 69, 71, and 72 are 
rejected under 35 U.S.C. 102(b) as being anticipated by US Patent No. 2002/0165462 
to Westbrook et al. Westbrook teaches a system for monitoring a patient comprising a 
vibration sensor 32, wherein a microphone is a vibration sensor, a position sensor 36 
that changes state depending upon its orientation with respect to the earth's gravity, and 
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a housing containing the vibration and position sensor and adapted to be coupled to the 
patient (see entire document, especially figs. 2-5,7, and 8; paragraphs 58, 59, 69, and 
70). 

As to the language "for collecting tracheal vibration information form the patient", 
the applicants should note that this is merely "intended use" language which cannot be 
relied upon to define over the prior art, since Westbrook teaches all of the claimed 
structural limitations and their recited relationships. The vibration sensor or microphone 
of Westbrook is certainly capable of use to collect tracheal vibration information, 
wherein the type of vibration information collected is merely a result of the placement of 
the sensor. 

Regarding claim 2, the vibration sensor comprises a microphone (see entire 
document, especially paragraph 69 of Westbrook). 

Regarding claim 3, the positions sensor comprises an accelerometer (see entire 
document, especially paragraphs 58 and 70 of Westbrook). 

Regarding claim 12, "means for approximately simultaneously coupling at least a 
portion of the vibration sensor and a portion of the position sensor to a portion of the 
patient's body . . ." meets the three prong analysis set forth in MPEP 2181, thereby 
invoking 35 U.S.C. 112, 6 th paragraph. An example of the corresponding structure set 
forth in the applicants' disclosure appears to be adhesive. Westbrook teaches the 
system including adhesive 56, wherein the adhesive is used to couple the system to the 
patient's body (see entire document, especially paragraph 61 of Westbrook). 
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Regarding claims 13 and 14, "the means for coupling the housing to the portion 
of the patient's body" meets the three prong analysis set forth in MPEP 2181, thereby 
invoking 35 U.S.C. 112, 6 th paragraph. An example of the corresponding structure set 
forth in the applicants' disclosure appears to be adhesive applied to the housing. 
Westbrook teaches the system including adhesive 56 applied to the housing 54 (see 
entire document, especially paragraph 61 of Westbrook). 

Regarding claim 21, the system further comprises a memory 44, a conversion 
means for receiving the tracheal vibration information and converting it into digital data 
40, and a means for writing the digital data into the memory (see entire document, 
especially fig. 2; paragraphs 58, 62, 73, and 74 of Westbrook). The language 
"conversion means for receiving the tracheal vibration information and converting it into 
digital data" and "means for writing the digital data into the memory" meet the three 
prong analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th paragraph. 
The corresponding structures to the "conversion means" in the applicants' specification 
appear to be an A/D converter. Westbrook describes an A/D converter 40 (see 
paragraph 58 of Westbrook). The applicants describe the corresponding structure for 
the "means for writing the digital data into the memory" as merely "writing means 83". 
While the writing means 83 is not explicitly described, it is understood to merely be a 
processor, controller, or portion of a processing unit. Westbrook describes a 
microcontroller writing the digital data to the memory (see entire document, especially 
paragraph 73 of Westbrook). 
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Regarding claim 30, the language "indicator means . . . for informing a user of the 
preferred orientation the housing is to have when coupled to the patient" meets the 
three prong analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th 
paragraph. The corresponding structure in the applicants' specification appears to be 
any characteristic of the housing that indicates orientation, such as a shape property of 
a portion of the housing (see p. 17 of the applicants' specification). Westbrook teaches 
a shape property of the housing, which shape indicates an orientation of the device 
when applied to the body (see entire document, especially paragraph 60 of Westbrook). 

Regarding claims 32, 36, 55, 56, and 59 Westbrook describes coupling the x 
vibration sensor and the position sensor to a portion of the patient's body (see entire 
document, especially figs. 2, 7; paragraphs 59-61 of Westbrook), wherein coupling the 
enclosure 54 to the body comprises coupling both the vibration sensor and the position 
sensor to the body portion. 

Regarding claim 36, the step of coupling the vibration sensor further comprises 
coupling a microphone to the patient (see entire document, especially paragraphs 58 
and 69 of Westbrook). 

Regarding claim 55, the coupling of the vibration sensor and the coupling of the 

i 

position sensor to the body are approximately simultaneous (see entire document, 
especially figs. 2, 7; paragraphs 59-61 of Westbrook), since the enclosure 54 houses 
both sensors, and the enclosure as a whole is coupled to the body. 

Regarding claim 56, a vibration transducer (microphone) is provided as part of 
the vibration sensor and an acceleration transducer (accelerometer) is provided as part 
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of the position sensor, wherein the vibration transducer and acceleration transducers 
are coupled to the portion of the patient's body simultaneously, since both are housed in 
the enclosure, and the enclosure is coupled to the body (see entire document, 
especially figs. 2, 7; paragraphs 58-61, 69, and 71 of Westbrook). 

Regarding claim 59, an indicator is coupled to the position sensor, wherein the 
indicator, for example, is the slight concavity of the enclosure to conform to the shape of 
the forehead (see entire document, especially paragraph 60 of Westbrook). The 
enclosure as a whole, and therefore the position sensor, is oriented with respect to the 
patient's body as indicated by the indicator (see entire document, especially figs, 7, 9; 
paragraphs 59 and 60 of Westbrook), wherein the description of the indicator and its 
function is clearly and implication that, when applied to the body, the enclosure is so 
oriented. 

Regarding claims 60, 64, and 65, Westbrook discloses a system wherein the 
position sensor comprises an acceleration transducer adapted to be coupled to the 
patient substantially adjacent to the vibration transducer (see entire document, 
especially figs. 2, 3, 5, 7; paragraphs 58-61, 69, and 70 of Westbrook). 

Regarding claims 61 and 62, the language "first information transmitting means 
for transmitting information representing the tracheal vibration information", "second 
information transmitting means for transmitting information representing the position of 
the patient", and "means for electrical transmission of information" fulfill the 3 prong 
analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th paragraph. The 
corresponding structure in the applicants' specification appears to merely be wires (see 
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p. 19 of the applicants' specification). Westbrook shows in figure 2 information being 
transferred from each of the position sensor 36 and the microphone 32 to the recording 
device 44 and further describes all of the system components being mounted on a 
printed circuit board 62, wherein, clearly the circuit board operates as means for 
transmitting information. The circuit board of Westbrook is considered to be an 
equivalent to both of applicants' means for transmitting information because it performs 
the same function in substantially the same way and produces substantially the same 
result as the corresponding elements in the applicants' specification. 

Regarding claim 64, a housing 54 contains the vibration transducer and the 
acceleration transducer (see entire document, especially figs. 2, 3, 5, 7; paragraph 59 of 
Westbrook). 

Regarding claim 65, the system further comprises a recording means 44 (See 
entire document, especially paragraphs 58 and 75 of Westbrook). The language 
"recording means for recording data representing the tracheal vibration information" 
meets the three prong analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 
6h paragraph. The corresponding structure set forth in the specification appears to be a 
non-volatile memory, such as flash memory. Westbrook describes a memory, such a 
flash memory (see entire document, especially paragraphs 58 and 75 of Westbrook). 

Regarding claim 69, the housing is adapted to be coupled to a peri-tracheal 
portion of the body of the patient (see entire document, especially fig. 7; paragraphs 59- 
61 of Westbrook), wherein the strap or adhesive on the enclosure would enable the 
housing to be attached to any part of the body. 
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Regarding claims 71 and 72, the position sensor is coupled to or adapted to be 
coupled to an axial portion of the body (see entire document, especially fig. 7 of 
Westbrook), wherein, in its broadest reasonable interpretation "axial" means "relating to 
or located on or around an axis", such that the position sensor provides information 
indicating that the axial portion of the patient's body is one of a plurality of predefined 
positions (see entire document, especially paragraph 71 of Westbrook). 

With further regard to claim 72, the position sensor provides information 
indicating that the axial portion of the patient's body is in a substantially supine position 
(see entire document, especially paragraph 71 of Westbrook). 

Claims 1, 3, 12, 13, 21, 25, 60, 64, 65, and 71 are rejected under 35 U.S.C. 
102(e) as being anticipated by US Patent No. 6,949,075 to Hatlesad et al. Hatlesad 
teaches a system for monitoring a patient comprising a vibration sehsor for collecting 
tracheal vibration information from the patient, a position sensor that changes state 
depending upon its orientation with respect to the earth's gravity, and a housing the 
vibration sensor and position sensor and adapted to be coupled to the patient (see 
entire document, especially col. 3, line 65-col. 4, line 11; col. 5, lines 1-65; col. 6, lines 
1-20 of Hatlesad). 

As to the language "for collecting tracheal vibration information form the patient" 
the applicants should note that this is merely "intended use" language which cannot be 
relied upon to define over the prior art of record, since Hatlesad teaches all of the 
claimed structural features and their recited relationships. The vibration sensor of 
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Hatlesad could certainly be used to collect tracheal vibration information, particularly 
since the vibration sensor is capable of detecting any type of vibration and the type of 
vibration information is merely a function of the placement of the sensor. 

Regarding claim 3, the position sensor comprises an accelerometer (see entire 
document, especially col. 5, lines 5-25; col. 5, line 44-col. 6, line 20 of Hatlesad). 

Regarding claims 12 and 13, "means for approximately simultaneously coupling 
at least a portion of the vibration sensor and a portion of the position sensor to a portion 
of the patient's body, such that the position sensor tracks changes in orientation of the 
portion of the patient's body to which the system is adapted to be coupled" and "means 
for coupling the housing to the portion of the patient's body" both meet the three prong 
analysis set forth in MPEP 2181, thereby, invoking 35 U.S.C. 112, 6 th paragraph. An 
example of the corresponding structure in the applicants' specification for both "means 
plus function" language appears to merely be an implantable housing (see p. 17 of the 
applicants' specification). Hatlesad teaches the housing being implantable (see entire 
document, especially col. 4, lines 6-10 of Hatlesad). 

Regarding claim 21, the system of Hatlesad further comprises a memory 34, 
conversion means 40, and means for writing the digital data into the memory. The 
language "conversion means for receiving the tracheal vibration information and 
converting it into digital data" and "means for writing the digital data into the memory" 
fulfills the 3-prong analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th 
paragraph. The corresponding structure in the applicants' specification to the 
conversion means appears to merely be an analog to digital (A/D) converter. Hatlesad 
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teaches an AID converter 40 (see entire document especially col. 4, lines 4-6 of 
Hatlesad). The corresponding structure in the applicants' specification to the "means for 
writing" is merely described as "writing means 83". While "writing means 83" is not 
explicitly described it is understood to be a processor, controller, or part of a processing 
unit. Hatlesad describes a controller 32 for writing the digital data to the memory (see 
entire document, especially fig. 1; col. 4, lines 40-57 of Hatlesad). 

Regarding claim 25, the system further comprises a playback means (see entire 
document, especially col. 6, line 53-col. 7, line 12;col. 11, lines 43-60; col. 12, lines 6-16 
of Hatlesad), wherein the playback means is capable of substantially recreating the 
collected tracheal vibration information from the digital data written into the memory. 

Regarding claims 60, 64, and 65, Hatlesad further teaches the vibration sensor 
comprising a vibration transducer and the position sensor comprising an acceleration 
transducer adapted to be coupled to the patient substantially adjacent to the vibration 
transducer (see entire document, col. 5, line 5-col. 6, line 20 of Hatlesad). 

With further regard to claim 64, a housing contains the vibration transducer and 
acceleration transducer (see entire document, especially col. 4, lines 5-10 of Hatlesad). 

With further regard to claim 65, the language "recording means for recording data 
representing the tracheal vibration information" fulfills the three prong analysis set forth 
in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th paragraph. The corresponding 
structure in the applicants* specification appears to merely be a non-volatile memory. 
Hatlesad describes a non-volatile memory (see entire document, especially col. 4, lines 
40-57; col. 12, lines 6-16 of Hatlesad). 
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Regarding claim 71, the position sensor is coupled to an axial portion of the 
body, wherein, in its broadest reasonable interpretation "axial" means "relating to or 
located on or around an axis", such that the position sensor provides information 
indicating that the axial portion of the patient's body is one of a plurality of predefined 
positions (see entire document, especially col. 4, lines 5-10; col. 7, line 45-col. 8, line 5 
of Hatlesad). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 49, 53, and 57 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Westbrook, as applied to claims 1-3, 12-14, 21, 30, 32, 36, 55, 56, 
60, 61 , 62, 64, 65, 69, 71 , and 72 above, and further in view of US Patent No. 6,168,568 
to Gavriely (herein referred to as Gavriely '568). Westbrook teaches providing a 
memory (see entire document, especially paragraphs 58, 75 of Westbrook), converting 
the information indicative of the orientation of the portion of the patient's body into digital 
data (see entire document, especially fig. 2; paragraph 58 of Westbrook), and writing 
the digital data into the memory (see entire document, especially paragraph 73 of 
Westbrook). Westbrook lacks converting the tracheal vibration information into digital 
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data, in that the reference is silent as to whether the information collected by the 
vibration sensor comprises tracheal vibration information. 

However, Gavriely '568 discloses a system for analyzing apnea in a patient, 
wherein breath sounds are collected from a patient using a vibration sensor, the breath 
sounds including tracheal vibrations or sounds (see entire document, especially col. 8, 
lines 36-50; col. 11, lines 5-20 of Gavriely '568). Therefore, it would have been obvious 
to one of ordinary skill in the art at the time of invention to use the tracheal vibration of 
the patient, as taught in Gavriely '568 in the system and method of Westbrook, since 
Westbrook teaches acquiring breath sounds, and Gavriely '568 discloses tracheal 
vibrations or sounds as appropriate such breath sounds for respiratory analysis, to 
achieve the predictable result of acquiring and analyzing tracheal vibrations. 

Regarding claim 53, the tracheal vibrations are acquired from a peri-tracheal 
position (see entire document, especially col. 11, lines 14-16 of Gavriely '568). 

Claim 51 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Westbrook, as applied to claims 1-3, 12-14, 21, 30, 32, 36, 55, 56, 59-62, 64, 65, 69, 
71, and 72 above, in view of US Patent No. 6,514,218 to Yamamoto, and further in view 
of US Patent No. 6,432,061 to Nissila. Westbrook, as modified, teaches transmitting 
the information to the recording device after digitizing the information rather than before, 
and further teaches a wired information transmission, rather than wireless transmission. 
However, Yamamoto teaches transmitting acquired vibration and position information to 
a recording device 8 having a memory 89 before converting the data into digital data 
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(see entire document, especially figs. 10 & 16; col. 11, lines 1-43 of Yamamoto). 
Therefore, it would have been obvious to one of ordinary skill in the art at the time of 
invention to use the arrangement and order of information transfer of Yamamoto, in 
place of that of Westbrook, as modified, as it would merely be the substitution of one 
known arrangement of .parts for another, wherein such arrangement fails to affect the 
ability of the system or method to detect and store detected information. Westbrook, as 
modified by Yamamoto, lacks a wireless transmission. 

However, However, Nissila discloses using either a wired or wireless connection 
between two components in a system (see entire document, especially figs. 1-3; col. 4, 
lines 1-32 of Nissila). Therefore, it would have been obvious to one of ordinary skill in 
the art at the time of invention to wirelessly transmit any information of Westbrook, as 
modified, since Nissila shows wireless and wired transmissions to be functionally 
equivalent. 

Claims 52 and 63 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Westbrook, as applied to claims 1-3, 12-14, 21, 30, 32, 36, 55, 56, 59-62, 64, 65, 
69,71, and 72 above, and further in view of US Patent No. 6,432,061 to Nissila et al. 
Westbrook teaches transmitting tracheal vibration and body portion orientation 
information to the recording device using a wired connection (see entire document, 
especially fig. 2, paragraphs 58-59 of Westbrook), wherein a circuit board is a wired 
connection, rather than wireless transmitting the information. However, Nissila discloses 
using either a wired or wireless connection between two components in a system (see 
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entire document, especially figs. 1-3; col. 4, lines 1-32 of Nissila). Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of invention to wirelessly 
transmit any information of Westbrook, since Nissila shows wireless and wired 
transmissions to be functionally equivalent. 

Claim 58 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Westbrook in view of Gavriely '568, as applied to claims 49, 53, 57 above, and further in 
view of US Patent No. 6,375,623 to Gavriely (herein referred to as Gavriely '623). . 
Westbrook, as modified, teaches collecting and storing in a non-volatile memory the 
position and vibration information during at least a 6-hour time span and converting the 
tracheal vibration information into digital data using an A/D converter (see entire 
document, especially paragraphs 58, 75 of Westbrook). However, Gavriely '623 
teaches a system for acquiring breath sounds, comprising an A/D converter for 
converting breath sound signals into digital signals, wherein the A/D converter has a 12 
bit resolution and a sampling rate of 8000 to 15,000 Hz, such a sampling rate being at 
least approximately 2000 Hz (see entire document, especially col. 6, line 55-col. 7, line 
7 of Gavriely '623). Therefore, it would have been obvious to one of ordinary skill in the 
art at the time of invention to use the sampling rate and resolution of the A/D converter 
of Gavriely '623 as that of the A/D converter of Westbrook, as modified, since 
Westbrook, as modified teaches using an A/D converter and Gavriely '623 describes an 
appropriate sampling rate and resolution for such an A/D converter. Using the known 
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sampling rate and resolution of the A/D converter of Gavriely '623 in the system of 
Westbrook, as modified, would have been obvious to one of ordinary skill. 

Claims 66, 68, 70, and 73 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Westbrook, as applied to claims 1-3, 12-14, 21, 30, 32, 36, 55, 56, 
59-62, 64, 65, 69, 71 , and 72 above, and further in view of Gavriely '623. Westbrook 
teaches a means for storing the digital data accumulating during at least a 6 hour time 
span in a non-volatile memory (see entire document, especially paragraphs 58, 75 of 
Westbrook), wherein such a means appears to merely be a non-volatile memory 
capable of storing at least 6 hours worth of digital data. The language in claim 66, 
"means for converting tracheal vibration information into digital data with a sampling rate 
of at least approximately 1900 Hz and a resolution of at least 12 bits" fulfills the 3 prong 
analysis set forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th paragraph. The 
corresponding structure in the applicants' specification appears to be merely an A/D 
converter, wherein such an A/D converter would have a sampling rate of at least 1 900 
Hz and a resolution of at least 12 bits. . Westbrook is silent as to the sampling rate and 
resolution of the A/D converter. However, Gavriely '623 teaches a system for acquiring 
breath sounds, comprising an A/D converter for converting breath sound signals into 
digital signals, wherein the A/D converter has a 12 bit resolution and a sampling rate of 
8000 to 15,000 Hz, such a sampling rate being at least approximately 1900 Hz or at 
least 2 kHz (see entire document, especially col. 6, line 55-col. 7, line 7 of Gavriely 
'623). Therefore, it would have been obvious to one of ordinary skill in the art at the 
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time of invention to use the sampling rate and resolution of the A/D converter of 
Gavriely '623 as that of the A/D converter of Westbrook, since Westbrook teaches using 
an A/D converter and Gavriely '623 describes an appropriate sampling rate and 
resolution for such an A/D converter. Using the known sampling rate and resolution of 
the A/D converter of Gavriely '623 in the system of Westbrook would have been obvious 
to one of ordinary skill. 

Regarding claim 68, in claim 68, the language, "means for converting the 
tracheal vibration information into digital data . . fulfills the three prong analysis set 
forth in MPEP 2181, thereby invoking 35 U.S.C. 112, 6 th paragraph. The corresponding 
structure in the applicants' specification appears to merely be an A/D converter having a 
sampling rate of at least 2 kHz (see pp. 12 and 18 of the applicants' specification). 
Westbrook, as modified, teaches the A/D converter having a sampling rate of 8000- 
1 1 ,500 Hz, which values are at least 2kHz (see entirety of both documents, especially 
col. 6, line 55-col. 7, line 7 of Gavriely '623). 

Regarding claim 70, "means for converting the tracheal vibration information into 
digital data at a sampling rate of at least approximately 2000 hertz and with a resolution 
of at least 12 bits" fulfills the 3 prong analysis set forth in MPEP 2181, thereby invoking 
35 U.S.C. 112, 6 th paragraph. The corresponding structure in the applicants' 
specification appears to merely be an A/D converter having a sampling rate of at least 
2000 Hz and a resolution of at least 12 bits. Westbrook, as modified, teaches an A/D 
converter having a sampling rate of at least 2000 Hz (1 1 , 025 Hz or 8000-1 5000 Hz) . 
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and a resolution of at least 12 bits (see entirety of both documents, especially col. 6, line 
55-col. 7, line 7 of Gavriely '623). 

Regarding claim 73, the language "means for converting the tracheal vibration 
information into digital data such that the digital data may be transformed by a playback 
means into sound . . ." meets the three prong analysis set forth in MPEP 2181, thereby 
invoking 35 U.S.C. 112, 6 th paragraph. The corresponding structure in the applicants' 
specification appears to merely be an A/D converter having a sampling rate of at least 2 
kHz (see pp. 12 and 18 of the applicants' specification). Westbrook, as modified, 
teaches the A/D converter having a sampling rate of 8000-11,500 Hz, which values are 
at least 2kHz (see entirety of both documents, especially col. 6, line 55-col. 7, line 7 of 
Gavriely '623). 

Claim 67 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hatlesad, as applied to claims 1, 3, 12, 13, 21, 25, 60, 64, 65, and 71, above, and 
further in view of US Patent No. 5,443,907 to Mansy et al. Hatlesad teaches a playback 
means capable of substantially recreating the collected vibration information from the 
data representing the collected vibration information recorded by the recording means 
(see entire document, especially col. 6, line 54-col. 7, line 12; col. 11, lines 43-60 of 
Hatlesad), but is silent as to the frequency range of the playback means. However, 
Mansy describes a speaker 20 having a frequency range of 20 to 1600 Hz, which 
includes the range of 400 to 1000 Hz (see entire document, especially col. 8, lines 12- 
29 of Mansy). The speaker of Mansy would be capable of substantially recreating 
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collected tracheal vibration such that upon playback of the data a listener hears at least 
substantially the same sound that the listener would have heard through a listening 
device having a frequency response of at least approximately 400 to 1000 Hz in the 
same position of the vibration transducer at the time the tracheal vibration information 
was collected, wherein the applicants disclose that such a playback means would 
merely need to have a frequency range at least approximately equal to the frequency 
sensitivity range of the vibration sensor in order to reproduce all of the captured 
information per unit time (see pp.20-21 of the applicants' specification). Therefore, it 
would have been obvious to one of ordinary skill in the art at the time of invention to use 
the speaker of Mansy as that of Hatlesad, since Hatlesad discloses using a speaker and 
Mansy describes an appropriate such speaker. 

Response to Arguments 

Applicant's arguments with respect to claims 11-3, 12-14, 21, 25, 30, 32, 36, 49, 
51 , and 52 have been considered but are moot in view of the new ground(s) of rejection. 

Allowable Subject Matter 

Claim 54 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

The following is a statement of reasons for the indication of allowable subject 
matter: Regarding claim 54, the primary reason for allowance is the inclusion of the 
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body portion being the suprasternal notch, in combination with all of the other limitations 
of the claim, which is not taught by the prior art. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia C. Mallari whose telephone number is (571) 
272-4729. The examiner can normally be reached Monday-Friday 10:00 am-6:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II can be reached on (571) 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
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Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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